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Appellate Decisions:

	Certain Interested Underwriters at Lloyd’s, London v. Chabad Lubavitch of Greater Fort Lauderdale, Inc., Case No. 4D10-762, filed June 8, 2011: During Tropical Storm Berry, a building was damaged when a crane landed on it. The owner (Chabad Lubavitch) had two (2) policies in place: a wind policy, under which a claim and policy limits were paid; and, an “all risk” policy, under which the owner’s claim was denied based on a “windstorm exclusion” provision. The trial court’s denial of Lloyd’s motion for summary judgment was reversed based on a fining that this exclusion did not apply because the damage to the building was not caused by wind…it was caused by the crane. This case contains an excellent discussion of the rules of construction governing interpretation and application of insurance policies, such as: (1) must be based on the policy’s plain language; (2) if provision is ambiguous, it must be construed in favor of the insured; and, (3) if more than one meaning can be assigned to a provision, one which favors coverage and one that does not, the provision is ambiguous.

	BGT Group, Inc., v. Tradewinds Engine Services, LLC, Case No. 4D10-4120, filed June 8, 2011: Trail court’s none-final order denying of motion to compel arbitration was upheld because the contract documents failed to sufficiently describe the collateral document that contained an arbitration clause. While the seller’s quote and invoice made reference to attached terms and conditions, no such attachment was made; therefore, there was a failure to “incorporate by reference” the arbitration clause. This case also discusses other appellate decisions regarding the “incorporation by reference” doctrine by requiring that the referenced document must be either attached or sufficiently described in the contract documents to reflect the intend of the parties to be bound by an arbitration clause.

Leroy Edwards v. State Farm Florida Insurance Company, Case No. 3D10-2062, filed June 15, 2011: Homeowner’s claim for breach of contract against insurer was denied for failure to meet the conditions precedent to payment as provided in the policy, to-wit: submission to an examination of claim under oath, and submission of documents that accurately reflect the amount of loss claimed.

Circuit Court Decisions:

Walker v. Teachers Insurance Company, Circuit Court Case No. 09-17303, Division B, 13th Judicial Circuit, Hillsborough County, Florida, Summary Judgment entered on March 9, 2011: Chinese drywall damage claim in which trial court held that the “wear and tear” and “errors, omissions and defects” insurance policy exclusions did not apply, and that the policy coverage for losses caused by “smoke” did apply to the off-gassing damages resulting from the product.
	

DOAH Orders: 

	Petito v. Construction Industry Licensing Board, Case No. 10-944, Order filed July 1, 20ll:  The board entered an order approving petition’s application to transfer a license from one business entity to another business entity, but imposed conditions on that approval based on concerns expressed regarding the licensee’s lack of both financial responsibility and stability, as well as lack of good moral character for failure to properly disclose all prior criminal convictions, and placing the licensee on probation. Following a formal hearing, DOAH recommended[footnoteRef:1] that the CILB enter a final order granting the application without any such conditions, based on the board’s lack of statutory authority to impose disciplinary penalties on a licensee without first filing a disciplinary action against him. [1:  In such matters, DOAH serves solely as the finder of facts, and only has authority to issue a “recommended” order; as the final finder of the law, subject to judicial appeal, the agency can reject, modify or accept such an order.] 


Editor’s Note: While this case appears to have been correctly decided on the law, the board can reject this recommended order and enter a modified final order denying the application based on its findings regarding lack of financial ability and lack of good moral character for failing to properly and completely report his criminal convictions. The board’s only real limitation, subject to judicial appeal, it to accept the Administrative Law Judge’s findings of fact (as made in this recommended order), but retains the right to interpret and apply the law.

Agency Actions: 
Note that state agencies are beginning to again promulgate rules since the Governor’s Executive Order of January, 2011, “freezing” new rules has been modified (and is pending a supreme court challenge).

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. On June 8, 2011, the board issued an order denying a Petition for Declaratory Statement from Don White, R.A.W. Construction, filed on March 29, 2011, seeking an interpretation of s. 489.105(3), F. S., as to whether a general contractor is licensed to install a natural gas distribution system or natural gas pipelines, without being certified as a gas line specialist. This denial was based on the board’s determination that a declaratory statement is not the appropriate means for obtaining a policy statement of general application.

b. On July 15, 2011, the board will consider an amendment to Rule 61G4-16.009(1)(b), FAC, increasing the number of times an applicant must pass all tests from two (2) years to four (4) years.

Editor’s Note: On June 27, 2011, the CILB Executive Director G. W. Harrell (who is also a member of this committee) was promoted by the agency Secretary, Ken Lawson, to Director of the Division of Professions (which includes all of the licensing and regulatory boards, except for real estate, real estate appraisers and public accountancy). Congrats G. W.!
2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II:  

a. The board has proposed changes to the following rules:

i. 61G6-10.0065, a new rule regarding the reinstatement of licenses which have become null and void, and allowing a application to reinstate to inactive status.

ii. 61G6-7/001, regarding Specialty Electrical Contractors by expanding the scope of work to include various parts of an alarm system, and allow such work to also be preformed within the scope of work permitted for alarm contractors and residential electrical contractors.

iii. 61G6-5.004, regarding requirements for business organizations.

iv. 61G6-5.003, regarding requirements for certification.

v. 61G6-5.002, regarding examinations and reexaminations.

vi. 61G6-9.006, regarding approval of CE courses.

vii. 61G6-12.001, regarding requirements for burglar alarm system training courses.

viii. 616-12.002, regarding requirements for fire alarm system training courses.

b. On June 22, 2011, the board received from Jeffrey L. Zenoniani a petition for variance or waiver of rule 616-6.001, FAC, to waive the requirement to take the business examination based on petitioner having already successful completed the plumbing business examination.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: On June 7, 2011, the board received a Petition for Variance or Waiver from Jennifer Wood, regarding Rule 61G1-22.002(1), FAC, regarding the design experience required by s. 481.209(2), F. S.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

(Nothing to report)

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

(Nothing to report)

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:  

(Nothing to report)

7. Florida Building Commission[footnoteRef:2] – Chapter 553, Part IV and 9N FAC:  [2:  In the case of all Petitions for Declaratory Statement filed with the Florida Building Commission, which normally meets every other month, the commission requires both a First Reading and a Second Reading at different meetings, with the results that any final action thereon requires at least 74-75 days, depending on the timing of the filing in relationship to the required publication dates for the Friday Florida Administrative Weekly (Wednesday noon deadline for publication 10 days later).
] 


(Nothing to report)

B. Environmental Protection: To be determined.

C. Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: None of the various bills filed for consideration during the 2011 regular legislative session, repealing the inspection and repair requirements enacted in 2010, passed. However, language was included in the budget implementing bill that prohibits the Department of Health from expending any monies for the inspection program without first seeking and obtaining approval of the Legislative Budget Commission.

D. Financial Services: Workers’ Compensation Insurance – Chapter 440 and 69L FAC:

Warning: Insurance carriers and their representative joint underwriter association appear to be now checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Legislative Action: 

Several legislative issues have been noted, as follows:

A. Chapter 2011-207, Laws of Florida, became effective on June 21, 2011. Known as the “Jim King Keep Florida Working Act,” this bill requires that, by December 31, 2011, and each four (4) years thereafter, each agency report to the Governor and Legislature: (1) a list of all rules that disqualify from employment or licensure persons who have been convicted of a crime and have completed incarceration and restitution sentencing requirements; and, (2) a determination of whether the disqualifying statues or rules are readily available to prospective employers and licensees. Effective January 1, 2012, s. 112.011, F. S. is amended to add the following: “(c) Notwithstanding any law to the contrary, a state agency many not deny an application for license, permit, certificate, or employment based solely on the application’s lack of civil rights. However, this paragraph does not apply to applications for a license to carry a concealed weapon or firearm under chapter 790.” [Emphasis added]

B. Chapter 2010-169, Laws of Florida, became effective on July 1, 2011. It amends s. 55.03, F. S. regarding the legal interest rates on judgments to require calendar quarterly rate determinations by the Chief Financial Officer. HOWEVER, unlike the original bill that required quarterly adjustments be applied to existing judgments, the final version provides only for annual adjustments on January 1 of each year as to most judgments. This new law is silent as to its effect on judgments entered prior to July 1, 2011, so retroactive application may not be allowed.

C. The Florida Senate has just released its list of approved “interim projects” for its committees to work on. One such project for the Regulated Industries Committee is to ascertain, using the criteria set forth in s. 11.62, F. S., whether irrigation contractors should be subject o statewide regulation. If the committee report, due on September 1, 2011, determines that such a category should be established, it can file a bill requiring such new licensure, most likely under the Construction Industry Licensing Board.
		 
	





Respectfully submitted,
July 8, 2011

-end of report-
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