CASE LAW BLURBS ON TWO DISMISSAL RULE

Pino v Bank of New York, 2013 Fla. LEXIS 205 (Fla. 2013)
....the Fourth District certified the following question as one of great public importance:

 DOES A TRIAL COURT HAVE JURISDICTION AND AUTHORITY UNDER RULE 1.540(b), FLA. R. CIV. P., OR UNDER ITS INHERENT AUTHORITY TO GRANT RELIEF FROM A VOLUNTARY DISMISSAL WHERE THE MOTION ALLEGES A FRAUD ON THE COURT IN THE PROCEEDINGS BUT NO AFFIRMATIVE RELIEF ON BEHALF OF THE PLAINTIFF HAS BEEN OBTAINED FROM THE COURT?

Id. at 955. We have jurisdiction. See art. V, § 3(b)(4), Fla. Const.

We answer the certified question in the negative and hold that when a defendant alleges fraud on the court as a basis for seeking to set aside a plaintiff's voluntary dismissal, the trial court has jurisdiction to reinstate the dismissed action only when the fraud, if proven, resulted in the plaintiff securing affirmative relief to the detriment of the defendant and, upon obtaining that relief, voluntarily dismissing the case to prevent the trial court from undoing the improperly obtained relief. Any affirmative relief the plaintiff obtained against the defendant as a result of the fraudulent conduct would clearly have an adverse impact on the defendant, thereby entitling the defendant to seek relief  [*5] to set aside the voluntary dismissal pursuant to Florida Rule of Civil Procedure 1.540(b)(3). Where the plaintiff does not obtain affirmative relief before seeking the dismissal, measures other than reinstating the dismissed action exist to protect against a plaintiff's abuse of the judicial process. We also conclude that a trial court does not have the inherent authority to strike the notice of voluntary dismissal in such a circumstance. Because in this case the Bank of New York Mellon (BNY Mellon) did not obtain any affirmative relief against Pino before the complaint was dismissed, and because the trial court did not have inherent authority to strike the notice of voluntary dismissal, we approve the result reached by the Fourth District in Pino and write to fully explain our reasoning...

DAVE HESS, INC.  v. BLACK ANGUS OF POMPANO, INC.  288 So.2d 286 (Fla. 4th DCA, 1974) holds: 
...Be that as it may, the two dismissal rule applies only to dismissal of an entire action or controversy as to all defendants; it does not apply to a dismissal of any claim or cause of [**3]  action against one or more, but less than all, of the defendants named in the complaint.  Scott v. Permacrete, Inc., Fla.App.1960, 124 So.2d 887, Cooper v. Carroll, Fla.App.1970, 239 So.2d 511. Therefore, although appellant on March 24, 1972, did file a notice of voluntary dismissal, such filing was insufficient to permit the circuit court to apply the two dismissal rule to appellant, because that notice did not involve all the defendants in the action.

Edmondson v Green, 755 So.2d 701 (Fla. 4th DCA, 1999) holds:
....Two Dismissal Rule

On appeal, Edmondson argues his third (amended) complaint against Green was not barred by the "two dismissal" rule. "[A] notice of dismissal operates as an adjudication on the merits when served by a plaintiff who has once dismissed in any court an action based on or including the same claim." Fla.R.Civ.P. 1.420(a)(1). As used [**7]  in rule 1.420(a)(1)(B), the word "action" denotes an entire controversy, whereas the word "claim" describes a cause of action." Crump v. Gold House Restaurants, Inc., 96 So. 2d 215 (Fla. 1957). Thus, the primary focus of the two-dismissal rule is on identity of the causes of action. See id. Whether there is identity of causes of action depends upon a comparison of the facts constituting the underlying transaction.  Variety Children's Hosp. v. Mt. Sinai Hosp. of Greater Miami, Inc., 448 So. 2d 546, 547 (Fla. 3d DCA)(citations omitted), petition for review denied, 458 So. 2d 274 (Fla. 1984). In Variety, the court noted, As the result of a single transaction or a connected series of transactions giving rise to a unitary claim, the plaintiff may be entitled to a number of alternative or cumulative remedies or forms of relief against the defendant. In a modern system of procedure it is ordinarily open to the plaintiff to pursue in one action all the possible remedies whether or not consistent, whether alternative or cumulative, and whether of the types historically called legal or equitable. 448 So. 2d at 548  [**8]  (quoting Restatement (Second) of Judgments section 24 comment a (1982)). In sum, if the facts necessary to the maintenance of the latter suit are the same as in the prior dismissed suit, and the judgment sought in each requires the same proof to justify it, then the second suit should be barred by the rule. See id.; see also United Technologies Communications Co. v. Carlson Constr. Co., 583 So. 2d 1110 (Fla. 3d DCA 1991)(holding voluntary dismissal of claim for contribution, followed by voluntary dismissal of claim for equitable subrogation, barred subsequent action for equitable subrogation where theories of recovery, albeit different, were all based on same transaction and same set of facts). Overall, courts must strictly construe the two dismissal rule, as it is in derogation of a previously existing right. See Crump, 96 So. 2d at 219 (citation omitted). 

Our review of the three complaints shows that Counts 9 (fraud), 10 (undue influence), and 11 (conversion) of the third complaint allege new causes of action that did not appear in the earlier two complaints. As such, we hold these counts are not barred by the rule and reverse accordingly.  [**9]  However, because the first eight counts of the third complaint are identical to the first eight counts in the prior two suits, even though Edmondson was claiming a greater amount of money, we agree with the trial court that such counts are barred by the rule. 
Frengut v. Vanderpol, 927 So.2d 148 (Fla. 4th DCA, 2006) holds:
Labeling a filing as a "notice" or a "motion" is not controlling as to this issue. See United States v. 1982 Sanger 24' Spectra Boat, 738 F.2d 1043, 1046 (9th Cir. 1983) (holding a "moving party's label for its motion is not controlling");  [**9]  Williams v. Ezell, 531 F.2d 1261, 1263 (5th Cir. 1976) (commenting "that it [the motion] was styled a 'Motion for Dismissal' rather than a 'Notice of Dismissal' is, in our opinion, a distinction without a difference"); Roddy v. Dendy, 141 F.R.D. 261, 261 (S.D. Miss. 1992) (holding denomination of motion rather than notice is "without legal significance  [*153]  since the effect desired . . . was clearly to have [plaintiff's] claims dismissed without prejudice"). 

Scutieri vs. Tew, Spittler, et.al.,  674 So.2d 803 (Fla. 3rd DCA, 1996) holds
The earlier dismissals that the clients cite to invoke the two-dismissal rule are: 1) the voluntary dismissal of the firm's 1985 action to recover fees, and 2) the voluntary dismissal of the 1992 action to enforce the settlement agreement that was the consideration for the dismissal of the 1985 action. Although the ultimate recovery sought in each action was the same, the vehicles, or causes of action, used to obtain that result are entirely different. In the 1985 suit the firm alleged that it had performed for the clients legal services for which it was entitled to compensation, and involved the question of how much compensation, if any, was due. In the 1992 suit, the firm sought to enforce the terms of the settlement agreement which sprung from the dismissal of the 1985 action. The 1992 suit revolved around the execution and terms of the settlement agreement;  [**6]  whether its terms had been fulfilled, and whether the clients had breached those terms. The two-dismissal rule, therefore, does not bar this action. See e.g., Oceanair of Florida, Inc. v. Beech Acceptance Corp., 545 So. 2d 443 (Fla. 1st DCA 1989) (dismissal of action pursuant to joint stipulation did not preclude, under principles of res judicata, filing separate action to enforce settlement agreement); cf.  United Technologies Communications Co. v. Carlson Constr. Co., 583 So. 2d 1110 (Fla. 3d DCA 1991) (voluntary dismissal of claim for contribution, followed by voluntary dismissal of claim for equitable subrogation, barred subsequent action for equitable subrogation; different theories of recovery were all based on same transaction and same set of facts); Variety Children's Hospital, 448 So. 2d at 548 (two-dismissal rule precluded action where both earlier actions requested different relief but were based upon same underlying transaction).

